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Throughout his illustrious career, New England Patriots quarterback Tom Brady has time and again set precedent in 
the annals of the NFL. However, it’s a recent off-the-field photograph of him, seen strolling through the Hamptons, 
that now has the potential to set legal precedent. The issues surrounding the current legal challenge holds important 
marketing implications for sport organizations.  
 
This presentation will examine yet another emerging legal issue at the nexus of copyright law and social media, using 
as the focal point a recent New York district court’s decision regarding the re-publication (re-posting) of previously 
publicly-disseminated photographs. 
 
“Embedding” or “inline linking” to outside content is a common practice for websites or blogs. This lawsuit 
involved a civilian photographer who posted to his personal Snapchat account a candid group photograph showing 
Tom Brady and Kevin Durant, among others, strolling a sidewalk in The Hamptons, a tony section of Long Island 
(Goldman v. Breitbart News Network, LLC ). The photograph, feeding into a news story about how Brady was 
perhaps attempting to recruit Durant for his hometown Boston Celtics team, quickly went viral, moving from 
Snapchat to Reddit to Twitter, where it was uploaded and tweeted out by several users without plaintiff’s 
permission.  
 
Eventually, the tweets containing the image made their way onto the websites of various news publishers and media 
websites, which embedded the tweets containing the photo into several articles about the developing sports story. 
None of the defendant websites copied and saved the photo onto their own servers; rather, they made the photo 
visible via Twitter’s embed tool. 
 
The photographer Goldman, stating he never publicly licensed his photograph or posted it to Twitter, filed a lawsuit 
against several websites, claiming a violation of his exclusive display right under the Copyright Act. In March 2018, a 
New York district court held that the online news publishers and media websites that embedded the tweets 
containing the plaintiff’s copyrighted photo had violated his exclusive display right, despite the fact that the image at 
issue was hosted on a server owned and operated by an unrelated third party (i.e., Twitter).  
In doing so, the court declined to adopt the Ninth Circuit’s so-called “server test” first espoused in 2007 in Perfect 
10, Inc. v. Amazon.com, Inc. (hereinafter “Perfect 10”), which held that the infringement of the public display right 
in a photographic image depends, in part, on where the image was hosted. 
 
Under the “server test,” only a server that actually stored the photographs and “serves that electronic information 
directly to the user (`i.e., physically sending ones and zeroes over the Internet to the user’s browser’) could infringe 
the copyright holder’s rights.” In its ruling, the Goldman court granted the plaintiff’s motion for partial summary 
judgment, and determined that the reasoning of the Perfect 10 decision, which applied to a search engine’s image 
search function and display of thumbnails to a user, was not applicable to the embedding practices the media sites 
engaged in.  
 
The New York court decision creates a new uncertainty for companies and organizations – including but not limited 
to sport leagues and teams – who, in posting content to their websites, have operated under the assumption that the 
“server test” is the law of the land. Hence, they believed they “enjoyed near-free reign to inline link to user posts and 
display outside content on their own websites without fear of liability, as long as they used the source platform’s 
embed tool and didn’t host such content on their own servers.”  
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The Goldman decision will of course be appealed. However, were it not to be overturned, it would present startling 
ramifications for the internet and social media world. Under the current reasoning of Goldman, “anyone displaying 
photos from Twitter, videos from YouTube or articles from Facebook, is committing prima facie copyright 
infringement. This decision, if upheld and adopted by other courts, potentially open the floodgates for copyright 
litigation and abuse by copyright trolls.” The implications of this split court situations raises issues that sport 
marketers need to be aware of and remain abreast of to avoid copyright lawsuits by overzealous and litigious fans 
whose social media photos are embedded on sport organization websites. 
 


